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During the Senate floor debate on S. 3076, the Department of 
State Authorization Legislation, on 28 June 1978, there was extended 
discussion of a "Treaty Powers Resolution." Senator Clark, the sponsor 
inserted in the Congressional Record a Fall 1977 Foreign Policy article 
on Executive Agreements by Loch Johnson and James McCormick. 


The article co-authored by Loch Johnson in general takes a very — 
broad view of Executive Agreements -- i.e. , that many more than at 
present should be sent to the Congress for prior approval as treaties -- 
and specifically mentions intelligence agreements as one category of 
"agreements" in which Congress does not -- but should -- have a voice. 
This is, in my view, an interesting viewpoint that we should keep in mind. 
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eee up ds oe ara er eoeae tion truly intended to candoct its for- for the thought that we hate.” I think 


ro) 


“Exdincerely hope tA 
Ssrong that hope and however valid that 
ren they regrettably afford ne comfort 
: “hen placed in historical perspective. 
aor the evidence of decades of practice 
>Spe any administirations—Democratic 
(Stand Republican—demonstrates ‘that the 
pgproblem has been a recurring one which 
=Swill not have been eliminated simply be- 
—: one administration has chosen to 
constitutional limitations..It is 
task of the Congress to legislate for 

= future, not simply the present, ~ 
- At the risk of appearing an alarmist 
‘I-wowld add that I am not nearly so 
sanguine as some of my colleagues about 
the intentions of this administration. 
3 Last week a major departure occurred 
from previous administration policy on 

Ra very similar subject—the warmak- 
@ ing power. Earlier, the. administration - 
% had indicated that it did not challenge 
i the constitutionality of the war powers 
% resolution. During “Secretary Vance’s 
% confirmation hearings before the Com-~ 
fj mittee-on Foreign Relations, he, was 
% asked by Senator Javits, “Do you or the 
new adnrinistration see any problem with 
the good-faith observance of that law?” 
fe Secretary Vance replied, “I- do not.” 
ft Senator Javrrs then asked, “Do you chal- 
lenge it under the Constitution as to the 
President’s power?” Secretary Vance re<- 
Pe sponded, “No.” The President himself 
e¢-took essentially the same position. In 
‘his March 5, 1977 “telethon,” he said that 
=the war powers resolution “is a reduc- ~ 
tion obviously in the authority that the 
President has had prior to the Vietnam 
: , bus Tthink it is an appropriate re- 
= duction.” And last summer, during hear- 
xfHings-held before the Foreign Relations 
Committee on the resolution, we were 
Zold by the State Department Legal Ad- 


ope i position, I regret to.say, has now 
‘{peen abandoned by-the administration, 
2m his message to Congress last week on 
Ban Hoe vetoes.”.-the President said - 
Wigress SU uently adopts a 
intion to veto an executive action” 
Sryhich ts, of course, the heart of the war 
resolution—‘“we will give it seri- 
30us consideration, but we will not, under 
reading of the Constitution, consider 
-legally binding.” Attorney ‘General 
indicated the’ same day~ that the 


s-ceeolve the issue in ‘the courts. Upon in- 
: ies by the staff of the Foreign Rela- 


the Attorney General's intent is to Beek 
court test of some jess significant “leg- 
Jative veto” and, in the process, try to 
Soe. vince the courtto hand down 2 broad 
ing which will sweep away more sig- | 
Geant “legislative “vetoes” such as 
Fpitoce contained in.the. war powers res- 
pan the Artas< Export Control 
> - iavaiBesg emake: 
there is no paces pe aes it seems to 
,for us to take comfort-in the admim- 
Uon's current intent..to consult. 
the Senate-should -£S" 


PRECPReHea 


teehee st 


sand treaty powers resohition and it 
would, therefore, not hesitate to endorse 
both wholeheartedly. But because the ad- 
ministration refuses to do so, it is not 
unreasonable to assume, I think, that 
At regards both as somehow imposing un- 
wanted restrictions. That, it seems to 
me, is the strongest argument of all in 
favor. of .both measures being Army 
in place. *-:: 

-I would also point out td my ‘colleagues 
that Senator Grenw and I, on April 11, 
told the administration that we were 
considering going forward with this res- 
olution and asked them. to submit a 
proposal of-their own to see whether 
something acceptable to both branches 
could not be worked out No response 
Was received-—nothing. During the mark- 
up of this bill, that request was reiterated. 
Again, -we have received no response. 
Only Monday, the staff of the committee 


again met with officials of the State De-- 
partment end egain sought to develop - 


some compromise solution. And agsin, 
the administration was able to offer 
nothing more than a restatement of its 
intent to cansult. This intent is deeply 
appreciated, ang I say that sincerely, but 
there comes a point at which the ritual- 
istic incantation of the. word “consulta 


tion” must give way to a recognition that: 


‘differences of opinion may not be re~ 
solved by mere consultation and. that it 
is not inappropriate for either branch 
to establish a procedure for. effectuating 
its own judgment... : .- : 
The fourth and final argument made 
egainst this- section {s that, because -it 


amends the Senate rules, it is withim the ° 


jurisdiction of the Rules Committee. In 
my judgment, that is not so. It does not 


amend the Standing Rules of the Senate; - 


rather, it amends the rules in a more 


generic sense, as do many other meas-" 


ures commonly reported from every com- 


mittee. To cite only one of many exam- 
pies, on the same day thatthis bill was 


reported, the Committee on Foreign Re-: 
- lations reported another bil—the ACDA 


authorization, HR. 11832—which con- 


tains &.jurisdictionally identical provi~ 
“sion: it causes @& point of order-to lie in 


the Senate against any bill, joint resolu-- 
tion, or. conference report containing . 


certain program requests unless.an arms 
control intact statement has been trans~+ 


mitted at least.7 days beforehand... <.- 


.. the sponsor of that provision was no 
less than Senstor CLamonyg Pert, .chair- 


man of the Rules Committee and a man - 


for whom I have the highest regard, par- 


ticularly in his understanding of what - 


is and is not within the jurisdiction:-of 
the Rules Committee. As a colleague of! 


Senator Prtx’s on both committees, 1° 


have never failed to be inipressed by his 
sense of fairmness..I am certain that he 
would apply. the -same-~jurisdictional- 
principles: evenhandediy to both =provi-- 
‘Blons. etre CATTR Re TTT Tetest 

‘To ‘conclude, Mr: “President: ‘the 4ssue ° 
before us today” is one of principle: Jus-. 
tice Holmes said that the. PF ckdegpre of. 


‘onal powers. This may weil be true, and eign Share 50 as to avoid confron- a related principle is at issue here. £ 


PEPRERSPS THBOIEER 
sempeds set by the war powers resolution 


CDBFOO RAG POPsfutionalism means in- 


Sistence on procedural safeguards for 
proposals we agree with, not-simply for 
those we dislike. It also means msistence 


on procedural safeguards during admin- 


istrations we support, not simply those 
we oppose. So I hope that our effort to- 
Gay will be perceived by neither the 
President nor the House as. confronta~- 
tional or devisive, but rather as 2 good- 
faith insistence that constitutions! pro- 
cedures be upheid by Democratic as well 
a5. Republican presidents, in times of po- 
litical harmony as well as in. tires of 
political strife. .—s - 

Mr. President, ¥ yield to: the distin 
guished Senator from Ohio.” 

Mr. GLENN. I yield to the Senator 
from New Jersey. 

Mr. CASE..I am grateful, indeed, te 
my y colleaguss.. 5 : 


nm the crucible of war, the Copstituton 
May take on malleshle properties, President: 
Lincoln’s expansive interpretation of the 
commander-in-chief clause during the Civil 
War is a case in point. More recently, Word 
War if and the protracted cold war pro- 
foundly altered the shape of executiverlegis~ 
lative relations In the area of foreign policy: 
As the nation embreced strong leadership to- 
thwart externa) threats, power =aeted ata~ 
mntically to the presidency.” 
“This agprandizement is “renected in ‘the 
startling: mumber of overseas military com- 
mitments since the end of Worid War YI that - 
have been grounded in claims of. inhe ent ex- 
ecutive authority. The-execirtive branch has, 
Smong other things, pleced military perzon- 
nel in Guatemala, mainJand China, Ethiopia, 
‘and Iran; pledged military support to Turkey, 
Jran, Pakistan, and, on the eve of. war, South 
Korea; and contracted for military. bases in 


“the Azores, the Philippines, Lebanon, Diege 


Garcia, and Bahrein. In South Korea alone. - 
over 30 comxiltments were. mails. bul never 
even reported to. the Cangress as required by 
Jaw. Beneath this tip of the iceberg lies an 
expanse of executive discretion in peacetime 
foreign policy . . that . reaches ~aAlarming. 
proportions... 01. ee RNP ser fee 
_Betwoen January 1, 1946 and December 31, - 
1978, the United Sistee signed 7.201 apree-- 
ments with other nations. They dealt with a. 
wide range of military,- econonic, cultural. 
technical, transportation,- communications, 
and diplomatic issues. Approximately 6 per- 
cent of toe international agreements reached 
durlog the 3l-year pericd were formal tren- 
ties requiring Senate confirmation: 87 “per: 


*" cent were pursuant to congressional legisla: 


Hon (so-called statutory or. cangressional- 
executive agreements). But 7 per cent were 
ro-called executive agreementa,- based par- 
tially or completely upon the presumed con~ 
stitutional DESRORRHI ES of.- the - execudre 
ranch. 0. esis awe 

. ‘The. pecates “agreements “represent = 
email percentage of the total, but many or 
them may be more significant than the 
treaties. The question arises: Has the Con- 
gress been excluded from decisions -nbont 


cree gen Stee 


~ crucial commitments abroad? While chatr- 


man of the Senate Forelgn. Relations Com- 
inittee, J. William eerie CARE 
3+2This figure excludes secret aoe eats 
“yoads by the United States. According to the 
, Department. of. State, 63 secret. perk est 


- ment af a minor one.” Since 


Rt ewe ee aa ee eee 


vividly- dspicted. the.crux of tha. contro-” 
versy> “The Senate ls askod to ene ae 
emnoly to approve- pABproMedrwordbeeleas , 

+ 1946—1974 8 > 2 


treaty to preserve-cultaral artifacts in a 
fIttendly nelgkboring country. At the same. 
time, the chief executive is roving military 
men and material around tha glove lites so 
Toany pawns In a chess game’ More gene 
erslly, the- Poreign Relations Commitee 
complained in a 1969 report about an ime- 
balances “We hare come close to reversing 
the traditional distinction between the treaty 
as an instrument of a major commitment 
and the atecutive agreement as the instrue 


MOLAR’ TE Moe 

In this analysis we explore the treaty 
powers cabata by focusing on U3. military 
commitments abroad, for thes: obligations 
have proved toa be particularly controver<- 
sla: 2°77. Pee 
Of the 7,201 Internationa agreements 
signed in-the 1946-1976 period, 1,235 (or 


17.1/ percent) ralated to military matters. . 


4n inspection of the contenb reveals two 


with the creation of military alliances, ths 
signing of peace treaties, the establishment 


of military bases, the disposal of military " 


equipment, and the lke. Administrative 


ones deal with secondary catalis, such as the - 


establishment of a military headquarters 
based on an alliance, personnel stafing, and 
tha like, Por the purposes of this study, the 
substantive agreements are considered “sige 
nifcsnt,™ because -they commit this coune 
try to specific policy positions; the admine 
istoatlve agreements are “insignificant,” be~ 
cause they deal with housekeeping matters. 


Among the: 119@- military commitments 
signed during the period from January 1, 
1944 to August. 9, 1975 (the day Presie- 
dent Niton left office), 42 (3.5 percent) 
were In the-form of trestles, 1,003 (83.9 
per cent} were statutory agreements, and 
151 (12.5 per cent) were executive agree~ 
menta. The texts of the 193 treaties and 
executive agreements were studied to assess 
thelr reiative significance. a 


The finding, presented in Table 1, Is that 
treaties in tis post-World War If period have 
been used mainty for important military 
commitments, not for trivial matters. Of the 

- 42 military treaties signed im the administra. 
tons from Presidenta Truman through Nix- 
on, 32 (or 78.2 percent) deals with major de~ 
fense obligations, Among them were various 
Security arrangements with Japan, the Ra 
puble of Korea, and the nations of Western 


ord Con ie cee tae eae ee een SS, galls anteniom ty Tenia Cloke) = 
*.. US, base rights In Lebanon (1958); * 


ing the nuclesr test ban treaty of 1963; and 
_ postwar peace treaties with former bellizer~ 
ents (for erampis, the Treaty of Peace with 
italy). Ten of the treaties (23.3 Percent) ez 
cluded from the “significant” category dealt 
with acministrative details of major defense 
pactse—moss notably the North Atlantic 
Treaty Organization (NATO). In short, the 
evidence—atb least for defense commitments 
abroad——oes not support the conventional 
wisdom that the advice and consent of the 
Senate has been requested by the Depart- 
ment Of State largely for policies with Uttle 
substantive Meaning. : Aa 


2 We examine only the use of treaties and 
executive agreements, since they have be-- 
come far more controversial than statutory 
agreements, Nonetheless, a separate study 
is warranted on the accuracy and validity 
of State Department claims for agreement= 
Inaxing authority based upon previous state 
utes, some of which may no longer reflect 
the original intent of Congress ina rapidly 
changing werld. 


~ (1947): : 


(Q97a). eee 


' -, Approved For Release 2004/10/28 :.CIA-RDP81M00980R000700120100-4 wee a 


JUNE ZS » 


Pigure 1, the.nuntver ‘of. 


r he ga Ee ee ee nce op 
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we ltownte- 


azecutive agree=3- - As, Wustrated tn. 


al ae eS 


treaties. since the Second World War: Ta es-.” 
timate 


| ey ee BR 


afeoeerny 
a eat 2s 


‘Executive. 


Proportion: of significant. 
military executive. agreaments among: the. 


a : form: of executive | 
- Sgreements. Moreover, the. Nixon- earoiniae 
ia ; : tration was by far the moat vigorous clalm- 

-* This table summarizes the-wse of mille ®2% for presidential authority in -multary- 
tary trestles and-executive agreements only; “Steement-making. «oes. ot ee 
statutory agreements, which are more nu--= Thus far, only the -outlines. of military 
merous but~.less . controversial. are-- not” 


2 The numbers: in 


State Department has 
publicly which of thess: 


rollltary ca . oa... Suthorty and. which upon statutes, a tantae: : 
However, the Senate Poreign Relations five examination of their content Incieates 
Committee may be close to th ik in raat as many as 19 (or 60 per cent) may have 
ricmand vocutive nares. been executive agreements. If accurat, this 
Pplaining about the use of executive agrees figure would give-the Ford i '» teas 
ments ea, Boas important persed an Executive Agreement Index of .90, slightly 
comma ei though # majority of the higher than that of the Nixon administra- 
151 executive agreements dealing with mili- tion. (That the State Department has not yet. - 
tary matters in the postwar period were in- come up with rye. 
deed routine and minor (dealing with. such 
issues 83 the establishment. of a practice 
bombing range in West Germany and of 
rectprocal alr rights with Canada for rescue 
operations), a striking number involved mae 
jor commicments abroad. The following ob- | 
gations were entered into partiy or com- — 
pletely on the basis of an smertion of execu- 
tive authority: | 7 ‘ ‘ 
use of the Azores airbases by 
States (1947); — ; ; er ; 
placement of US. troope in Guatemala 


‘| THE CONGRESSIONAL’ RESPONSE 
| Too often the executive branch bia by- 
passed the Congress to make major military 
commitments abroad simply by signing an 
executive agreement. The Congress has Jong 
been generally aware of the problem, but its 
attempts to correct it have met with. limited 
establishment of US. bases in te Philipe success, The primary congressional response 
pines (1947): : 7 aie has been to propose legislation In thres dii-. 
placement of U.S. troops in “matiniand ferent areas: to require the reporting of all 

executive agreements to Congress;.to permit ~ 
& congressional. “veto” of unwarranted ex= 


the United : 


. military security In Yne Zepubiic of Koo 
rem (1949}; : : 
US. military mission in 
- broad US. military 
pia (1953); 
U.S. military 


Hondurae (1950); positive roajority vote in Congress for ape- 
Prerogativee In Ethio= proval of military agresments (biore than 
: pare . 8H opportunity te veto) -or. the mandatory 
mission to Pl Salvador (1957); use of tha treaty-making procedure fa “sige 
nificant’’ international AETEOM OAT LB. - - 
‘- AMong these various attempts-to. restore 
security - pledges to: Turkey,’ Iran,. and congressional Powers, ‘legislation requiring 
Pakistan (1959); - ae s ‘+ the executive branch to-report all exewutive 
military use of the British island Dtego agreements: has bean sn0ab -successft}, no 
Garcia (1966): nee ott tem doubt because it -is-the least demanding 
military use of Babretn (1971); | _*- and controversial. Lhe Case-Zablockt Act of 
_Sgreement terminating military and ecO- 19725 requires the secretary of state simply 
nomic pact with Libya (1972); ie to report to the Congress within 60 days “the 
agreement relinquishing land at U.S. Naval ‘text of any International agreement, other 
Communications Station In the Philippines... - a ae - Bods esa est wees 
(1973) -0 0 ee 
of mittary mission in Iran 


- 2 Senator. Clifford Case (B.-New Jersey} is 
ek meee sae presently the ranking minority member of . 
- Almost half (73 of 151, or 483 percent) of tne Senate Foreign Relations Committes, and 
the military agreements signed during this Representative Clement J. Zablockt (D.-Wis- 
period represented significant commitments consin) is chairman of the House Interna- 
abroad which seemed to merit eloser scrutiny tional Relations Committee, Case, the popu- 
by the legislative branch. Several of the lar, soft-spoken elder statesman of the Sen-. 
commitments involved the esbablisnment of ate committee, Is widely regarded as the chief 
overseas bases, a primary source of tension architect of the rebuliding of congressional 
between the executive und legislative § authortby in the agreement-making srer. His 
branches as the President asserts hisauthor- Interest arose Initially during the Vietnam 
ity under the commander-in-chief clause of war era out of despair over the failure of 
the Constitution and the Congress some-~ Congress to be aware of exactly what com- ; 
times resists what lt perceives to be unwar-. mitments were being minde abroad by- the 
ranted military commitments | . execulive branch.  . ' : ee 


establishment 


ee rae ile de 


ae SZ383 


ity agreements has nlways * 
° number of signifcant - 4 


; mors precisely the extent to which. : § 
sigolicant..: military - commitments _ have .} 


based. upon. presic ential . 


ecutive agreements; and to require elther a. 3 


q 
i 
4 
: 


+e > attention to the international negotiations | 
of agencies throughout the government. 

“Despite these virtues, the imperfections of 

~: the CaseeZabiockt legislation: have become 
y evident. The GO<day provision in the law 
. welll permits the executive branch to present 
‘the Congress with-s..fait. accompli, leaving 
33 Little «cr po legislative recourse to alter sl- 
z--ready completed negotistions, While the 


+ monn t. 


Department. 


7 7 e tan 
underway.”* counters a fru 


cite 


erotia= 
strated 


v 
rs 


mpanving the agreem 


eam SOmD of these shortcomings in the report- 
ExS<ing system are a product of the severe strains. 
<p ptaced arpon the Office of Treaty Affairs tn 
ry tha Department of State. It is understaffed 
Pop Vamrterathe : Case-Zablocki--Act. However, as 


: ‘suggests, the 
need for miore ansi- 
Systerintae Office of Treaty Affairs. In Pebru- 
ES = Siete GAO renoctnoted that ine trans. we trans- 
a4 - twa Ue CA ite agreements ¢ Ls- 
baaa dative ‘suvered from significant omissions. 
bE or. 1Ge report, WAIth exemmTnetrenly American 
[= asterments-with the Republic of Kores, doc~ 
ra — Umented more than 30 instances since the 
be " Pieesge of the Case-Zablocki Act when agree- 
fp vests. had-not been sent to the Congress. 

Sereral dealt-wtth mittary matters, such as 


the sjoint.me.of Taegu Air Base and the 


concluded: “We feel that certain arm 
ag it Adtentitted In our study which 
Hk< TA Were net transmitted to Congress .. . would 
So AVG been-of interest bo-that body had they 
aga Deen BO transmitted..”..-+4 - ee: Te 
nest, alar Ming-nepec 7 

= Ser waetirst-the: Korean- 


of the GAO fin 
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; “eny department or agency 
States ecveroimes Te i 


d- 


- - of the Case-Zablockt Act had not been sent ~Jerael, 


5 10001 


bd had red what. to be re- 
Gil Raed MOOSBERGOOROOd 204 OR dwn purposes, 
ow the extent of agency discretion in the Conreresa complain that the 
making of international agreements untilthes jation has Specifically falle 
reporting of therm ts more complete and re=- ‘ 
Mabie, suppiemented with sample “sudits” 


petavayy 


COOPSTHLUNT Tr cea LSA: | EEToen 


Mens On Sensitive intent © SiSTINS “ri 


mF 1958 t 


ent to the International 


ex ti 


of the United covering of executive privilege, and which 
ought to be reported to Congress (uo: some 
part of Congress) in a public or, if DeccBsary, 
claselfied form. - 4 - 

- A second avenne-ured by Congress to con- 
trot executive agreements lias been to resort 
to 4 congressional veto device. With this 
procedure, the Congress Inctudes within a 
bill specific language slowing It to dissp— 
prove executive action puravant to tre leg- 
tslation within a spectiied time pertoi. This 
,;Concept is embodied in the War Powers Res~ 
Clution of 1973 and the Budget and Im- 


azree 


COSINE linl tow mitotane 
Office, Department of State the text of such 
agreement no} am days piter such. 
agreement has entered into force Awpsar 


21am pspark of 


i 2, i" the 
Case-Zablocki Act to require explicit notice 


from the execu € 


Qn more Tolormat 22 cree” §=poundment Act of 1974. Thia tecund h 
bal_ “pro g “tan Such . eae FG 
rear > ; Ableaome jong been employed by. the Congress te 


monitor the power of the president to merges 


2nd are often viewed by forcien governments 6 esr oanizve executive agencies, _- 


28 aolemn commitments every inch as bind- ~. - 
ing as formal treaties. Pour recent examples 4 recent Library of Co report cttes 
iliustrate this problem-:-—. ---. 3 ‘ three pieces of legislntion that used this ap- 
In 1973, Nixon’ sent a peeret message to proach to reguiste international Bgreeraents: 
Pham Van Dong, premier of North Vietuam, the Atomic Energy Act uf 1954. the Trade 
promising postwar reconstraction aid In re-. 4ct of 1975, and the Conservation 
turn for a peace agreement. The tert of this 92d Management Act of 1976. Fach one 
message was not disclosed by the Department Contains « provision giving Congress the 
of State to the public or the Congress unta ‘ight to disapprove within 60 days any 
May 19, 1977. os ate . ic pete Beant to the legisiation. 
; tiiiar language tn, the preseat law 
5, Secretary Kissinger arrived at aor pita P 

da tnduesraneine with eraat bad Egypt over 07 Srmns sales, aa a result of amendments in- 
the question of a Sinal disengagement, which duced by Senator Gaylord Nelson (D.- 
{faocluded the commitment of American per- Wisconsin) and Representative Jonathan 
sonnel to serve as monitors ‘naregion where Bingham (D.~New York) to the 1974 For- 
roilitary hostilities might have easily re- @!@m Aseistance Act. Any intended sale of 
sumed with little warning. ‘The “imderstand- defense articles or tervices worth 825 m!l- 
ing“ was declared by the State Department 200 or more. or of major defense equipment 
to be the proper exercise of executive powers, Costing 87 ee oF more, must be reported 
not s commitment appropriate for review by *O the Congress+ Under the Neison-Bing- 
‘the treaty procedure. ot a ham provision, Congress may then disalow 
. In August 1975, the Helsinkl accord was bd ee 

‘ signed, boundaries in Europe snd a freer flow. “thin ¥S- 
¥ 


of people and information between East and ea legislative _ 
At ell ex: 


West. This declaration was seat to the Con- ele 
“gress aS a Wmastter. of “courtesy,” but was Sn am One of the 
never specifically reported wider the Case~ est proponents of this view was former 
Zeblocki requirements. The State Depart- -Benator Sam Ervin (D.-North Carvlina). In 
ment reasoned that the accord was not a “1972, 1973, and 1974, Ervin totroducec a bill 
“gerruine international agreement, but only a requiring a 60-day deinzy before any executive 
Utical statement of tntent.” In public  *greement entered trito force--and it would 
foe On Maren o9, 1977, members of the take effect then only if Congress fad not 
Senate Foreign Relations Committee made it *Vvoted it down by mesns of « simple concur- 
clear they believed the Heisinkt sgresment ent resolution. The Ervin bill passed the 
should have been sent to tae Congress under “Senate in November 1974, only to dis in the 
regular Case-Zablocki reporting require. House without a-vote. Die same bi} was re~ 

wrt “ep 


é ge te : we introduced by Senator Wioyd Bemisen. (~ 

Intelligence agreemeats ovide a rigor Texas) in 1979, and varlations on the idea 

o esr Urtkecutive branch reporting under Were also advanced try Senator John Gienn 
x Rents, of esis 


the Case-cabloc Tarts ‘D.-Ob10) and former Representative Thomas 
dence sugg that some e‘ferts have been *S0rgan (D.-Pennsylvania), while. be -was 
made Here tO UMass THe Fesurting require. “Chalman of the House International Rela- 
“nents. For example, tn 197s. the chief State “Sons Committee. Hearings ‘have been held 
‘Department legal edviser oa intelligence ‘Periodically tn both houses on thes pro~ 
egreements told a Senate judiciary subcom— “Posels, as well as on the more general prob-. 
-roittes he had not yet deterrained whether ~}€™ Of executive agreements, but xs yet no 
six agreements between United States’ in- © DU! haa matched even the partial tegisiattre 
‘telligence agencies and their foreign coun. SUccess of Ervin's 1974 etrort. | 


Vist 


as a 


p 


terparts were subject to the legislattve re- © The primary .drawbuck of the congressional 
porting requirements. Moreover, to “veto approach is thet tt invites delay and 
seasoned State De: obstruction. Power ts highly fragmented in 
ty affairs, the intelligence ag the Congress; consequently, plecing toyether 
ercepiibly ° 4 , successful coalitions is time-consuming and 
the Case-Zablock . io order to avoid ye- - frustrating. Pallure is far more conimo- thar 
porting rere tomemrenteEte 1 (aaa gC eRe CU mnTeMEn TS 9 Congress, . success. Moreover, the veto approach 1s a 
In short, efforts to circumvent the repart-_" Y@ther blunt instrument, capable of -etping 
ing requirements of Cangress hava apparent." Outs broat aod palnetaxingty devieed ngree~ 

‘ly been numerous and successful. Represent. ° —" sitet ekg ew 
. Ative Les Aspin (D-Wisconsin) estimated in *- «This requirement excluded the controrer— 
1975 that some 400 to 600 of the interna~ sta) proposal to sell relatively Inexpensive but 
fHional agreements concluded since passage “bighty destabilizing concussion bombs to 
: Brie eBpproved by Ford and tater dls- 
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State authorization bill . 
funds could be used te carry 
lishing a military 
the agreement az. 
> @ppproved either by = concurrent resolution 
- -. Of Congress or by the treaty process in ths 
..-, Senate. The amendment passed the Senate- 

- Snd the conference committer, but the 

+ 37 


-" House refected it. 1197S Dee Sii ans 

 yosnu was ea to the STS, 

: BUD Onze ee subsequentiy 
lost iy conferecca. . 


vice an 


era, the Clark rege 
tlative from a more 
ws on the virttes of 
; revised in the agony 
of the Vietmact war) to limit the authority 
_ of the chief executive to commut the United 

> States abroad. 
~ Ia the Clark bi 


i. the Senate Poreign Raw 
Z m3 uld help the president 
ee determine whether a particular interna. 
eon tional agreement should be submirted as a 
treaty. Section 4 of the Propoeal bears sharp 
teeth: If the executive falls to submit an 
ens WAiCa toe > ecices 

Tutton saci PY) 
Casi01 23 a treaty, the 


ey 


: gave ica advice and consent to ratkiy the 


TX number oF tangies in the Clark proposal 
have yet.to be worked out, Pirst and fore- 
most is the problem of definition. 
{agreements are “‘slontfcant” enou no to 
‘he Gezses? Depts tae ae ee 
pone the Clark resolution must dew 
velop at least a rough set of guidelines to 
help delineate between significant Interna. 
tional agreements and less important ones, 
These guidelines need not—and cannot—be 
definittrs or set in concrete: at best, they 
would represent only the tentative opinions 
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sent to. Africa:. 
likely have a prow 

aing principle: for... 
Guidelines. might: bes 


uid so through the tres e 
come a Sratu : io 
form of legislative resolulion, or simply be 
accepted a8 an executive areement would be 
@ determination to be mude-by the Senate. 
'Poreign Relations Comroittes or possibly the - 
‘full Senate, under the terms of the Clark 
blL But should be senators cry ~“treaty”’. 
while the president cries “executive agrea~. 
Taent,’” tha coun 
bate on its hands—and. perhaps, in. partice 
ularly serious cases, a. coastiutional. crisis 
. r “+ if , wig le ae we 
- ‘To permit am effective ap: of inter- 
rational agreements by the Senate under the 
Clack resolution, the executive branch would 
have to be required to submit more speciic 
information about the anticipated nature of 
& commitment (as ils now required for arms. 
“sales proposals). Approximate dollar esti- + 
mates on the cost of a commitment and an 
impact statement on its long-ratige impuca~ | 
tions should supplement the present report- 
ing requirements. Furthermore, if an agree~ 
ment. were being negotisted pursuant to 
prior legislation (by far the largest pere 
centage of our present in:ernational agree~ - 
menis are), the executive snould be required 
to provide precise citations of prior legal au- . 
thority. In this wey, Congress can scrutinize . 
the claim of authority and determine ig its. 
original deelsion is stl valid and applicable. 
Another intramural aiAculty that the leg~ 
islative branch will have to tace is the rela-- 
tive role of the House and the Senate tn the 
approval of international agreements. Secres 
tary of State Dulles noted in 1953 that an 
“andetined and probably undefinable border= 
line [exists} between international agree> 
mMenis which require two-thirds Senate con- 
currence, but no House concurrence, as in 
the case of treaties, and agreements which 
should have the majority concurrence of both. 
‘chambers of Congress.” Onc thing is certain: 
Tmembers of the House, andespecially the 


members of the House International Rela~- _ 


tions Comrnittee, are focresalngly eager, not 
to say avid, to pay a part in reviewing inter 
national commitments. Thelr claim is based 
in part upon the constitutivual budgetary 
authority provided to their chamber.. This 
arsumect Cannot he easily clismissed, in light 
of the millions of dollars that may be ex~ 
pended asa result of any treaty or less formal 
Agreement. Key members cf the Senate Fors 
eign Relations Committee, however, are pre~ 
pared to fight over this isne, “If they begin ~ 
now to intriude-on the tresty-making power 
of the Senate, we are going to find ourselves 
in @ position where we eun't do anything 
without the House’s consent,” observed . 
Church, the ranking Demexratle member of 
the committee, recently. ‘““Chelr nibbles end 
up being big bites, and we being bitten ta 
death” - Pip Mige shy Genre Soe eg 
Almost 200 years ago, Thomas Jefferson 
discussed this problem with President George 
Washington in reference to 3 | 
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ate partict<:. 
the NATO. 
treaty). Itis =; 
xacutive au- 3 
thority sad institutional sharing which has... ¥ 
been. -particularly- controversial in: seoking...- 
Mmits to executive discretion, -._- ee 
- The -controversy surrounding «the 
Cs t3 of § between the - 
United States, Israel, and Egypt demonstrates _ 
this talddle-range dificulty.. Thess agree. — 
ments established: an early. } System 
to help keep the Mideast parnce.anil. called” | 
for American techniclans to assist. in Itz ope - 
erations. They became controversial because, - 
Some. members- of , Congress. believed ° the~ © 
agreements should. have. taken the form of. 
treattes, since they- tnvoivett American per- 
future con- — 
argued through .- 
al Adviser, how- 
President does not-have -” 
tmited discretion in choosing, between 
treatles and executive agreements... in 200 - 
years of constitutional interpretation and... 


th .Sen 
pation (obvious. examples. are 
treaty and the nuclear test ban 


Sinat.- 


filcts. The executive branch 
the State Department Leg: 
ever, that while the 
“unl 


. Practice [there hag never} been a clear line 


between treaty and executive agreement J, .” 
Therefore, “. .. . there is no legal rule re- 
quirtng that the Sinai agreements ‘in ques- 
tion should have been submitted as treaties? 
: But perhaps because of the- controversy 
surrounding the. placemant of American 
technictans in a war-ready zone, the execn- 
tive’ branch ultimately did: not discharge 
the. commitment solely by executive . su- 
thority. In the final text of the Sinai ac- 
cords, Pord wrote to the presidents of Israel 
and Egypt that “as.soon as the Congress of 
the United States. has given its-approval to 
United States -participation in the Karly 
Warning System, I wilt notify you, and this 
proposal shall be regarded es en Sgreement 
between -us.” What some wanted :ta be a 
treaty and others an. executive agreement 
finaly became a statutory agreament. jn 
order for the Congress to give its approval to 
the commitment. : as 55 ee 
Yet with the. precedent of the- Gulf st 
Tonkin Resolution in mind, the legislators 
did not grant open-endsd languages in their 
approval.. The Sloal resolution specified 
that the congressional approval of Ameri- 
can tethniclans in the Middle East aid not 
imply approval of any other agreamenk, .. 
understanding, or commitment thst might 
have been made at the same time, secretly 
by executive branch. Con- 
gress, moreover, required the presidant to 
submit reports at least. every six months, 
So long as the American technicians were 
still on duty, om the scope and duration of 
their partictpation. es 
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tiate form that int Pm-ASTE ITSALS 
should take" No Woube orleker Gee ce 
that “IC I2" probably impossible to draw a 
satisfactory line of demarcation evea in a 
between treaties and executive 
agreements. But most members of Congress 
“4 today with the estab- 
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irom 
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“Temaysbe 
“yeent- 
ee cas that the Congress will be iIn- 
- .gormed in & timely fashion about all inter= 
zmational agreements and provided ade- 
Jequate Opportunity to Judge whether s com~- 
-.zaltment ts sufficiently important to deo 
‘-2serve broader congressional participation 
“Zin this decision-making process, either 
 iitmrough a treaty or some other form of 
--~rlegislative involvement. 7 
TES. One ty oma e that 
<Znational agreements, fro 
Ma (FOiCo sdouid of wseq only rarely) 
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Tees} siust be communicated $2 the Con- 
SESS tae commitments are of a sepsi- 


ier 
(itive nature, they will be protected in both 


4 branches under secrecy provisions, as has _ 


iS been the rule under the Case-Zablocki Act. 
FM As Senator Hubert H. Humphrey (D.- 
H@Minnesota) told Secretary -of State Cyrus 
=~Vance in public hearings om the eve of his 
fetrip to the Middle East earlier this year, 
F"Don't make any commitments ‘until you've 
been back here [to Congress]—not even 
smolling ones.” It is not a mater of violating 
executive privilege, but of who can genuinely 
& the United States to what. Here 
formembers of the Congress helieve they have 
{ssa legitimate right-to participate: and they 
:3know that the first prerequisite for participa- 
svion ts awareness. 
=<ee-Congress needs to review U.S. commit- 
ssments abroad in a more meaningful way. 
‘Congress may be seen as a collectivity of pub-., 
ills policy specialists; by interest, training, or 
Tamittes- experience, some congressmen 
ityhave specialized in foreign policy. Legislation 
teEllxe the Clark resolution seeks to interject 
=m congressional experts Into the process 
iby which tae United States estabilshes, or 
_szwithdraws from, obligations in other lands. 
Fs=Bat the Congress provides more than just 
;asaaother erena of expertise; even more im-* 
SFportant ts lts sensitivity to public opinion 
and what might be acceptable foreign policy 
= fments to the American people. Why 
Esaebould the predident and his assistants alone 
t=Edecide what is legitimately an executive — 
Potagreement ors treaty; what 1s trivial or sig- 
Foguiticant; what should be done quietly or with 
23 devate? Why should not both the Con- 
Loree and the executive branch play a part in- 
ogeals. important process? 9. ||. ; 
“Of: course, full participation by both 
izenches may lead at times to controversy, 
pxad-rren confrontatian. The alternate sug- 
gestion found in myriad books and articles 
=O wtecutlve-legisiative relations is greater- 
Consultation and comity, not new laws and 
snroadures, This sounds like a reasonable 
‘SeUgzestion; certainly no one 1s agalnst the. 
eared of the executive branch consulting more 
= [27 .the Congress and developing friendlier’ 
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E z2rlations. The only trouble is that this in- 
“ orm approach does not often wor':..° 
f -ees2a the interest of orderly procedures,” 
¢ ~«eUpined Dulles when he was secretary of state, 
alee) that the Congress is entitled to know 
Sian) considerations that enter into the deter- 
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$ Titations as to which procedures are sought 
~ Zio be followed. To that end, when there Is 
—l2y tertous question of this nature and cir-- 
SutEstances permit, the executive branch will -- 
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(4} may not be construed as deregating 
ace qnal right of the Senate 
Oe ratt REPRO P20 1G: t anytime, in the sama 
ments as they arise.” Yet the Congress was manner and to the sSeame extant ns any other 
not consistently consulted In the 1950s (cer- rule of the Senate. 
tainly not by Dulles), and ft has been spo- (c) It is the purpose of this Resolution 
radically ignored in the 19608 and 1970s, too. - to fulfill the intent of the Framers of the 
That is why many members of the legislative Constitution and. to ensure, through use of 
branch want to go beyond s hiteor-missreli- the rulemaking and legislative power of tha 
ance on occasional corsultationsand feelings Senate that the President seck the adrice 
of comity to develop a more formal, system- of the Senate in determining whether an 
atic, and rellable reportiny and reviewing international agreement should be sub-«- 
procedure for international agreements. mitted to the Senate for its advice and con- 
Reflecting upon his career, former Speaker sent as a treaty. é - 
of the House Carl Albert (D.-Oklaboma), . (d) The Senate finds thate- 
said in an interview shortly before he re- (1) article I, section 2, Clause 2 of the 
tired last year-that the restoration of con- Constitution empowers the President “by 
gressional budgetary responsibility through and with the advice and consent of the Sen- 
the Budget and impoundment Act of 1974, ate to make treaties, provided two-thirds of 
and of war-making (or preventing) respon- the Senators present concur”; : 
sibility through the War Powers Act of 1973, (2) the requirement for Senate advice and 
represented the two major accomplishments consent to treaties has in recent years Leen 
of the Congress in his memory. - ¢ircumvented by the use of “executive agree~ 
‘Will this congressional reassertion extend ments": | CR MR ee . 
to the agreement-making powers? An exam- (3) the Senate may refuse to consider 
ination of the public statements made by fegislative measures to authorize or sppro- 
members of the congressional committees on priate funds to implement those interna- — 
foreign policy indicates a resounding yes. As tional agreements about which it has not 
Case has said, “I think we should take back been consulted with respect to whether any 
the full treaty power, and I'm not sure I such agreement should be submitted to the 
won't have to join Senator Clark ...in & Senate for its advice and consent es a Lreaty; 
crusade.” How Carter will resct to this cru- -and consent to ratification; and oa 
sade remains to be seen He entered office. . -(4) article I, section 5, clause 2 of the Con- 
with an ambivalence tower Congress on stitution grants to tho Senate plenary power 
foreign policy issues that ls characteristic of to “determine the rules of its Pprocescings”. - 
many presidents. Fresh from victory, the _ (e) It is the sense of the Senate that, in. 
president-elect met with the Senate Foreign determining whether n particular interna~ 
tional agreement should be submitted as a 
November 23, 1976. “There will be times,” he - treaty, the President sbould, prior io and 
said, “when nooody needs to know about @ “during the negotiation of such” agrecment, 
foreiga policy challenga except me and the seek the advice of the Committee on Foreign 
secretary of state, or sometimes perhaps just Relations. - ns 
me and the head of a foreign government.” (f)(1) Where the Genate, by reseiution, 
Yet at the same meeting, ke also said, “My expresses its sense that tbe President has 
inclination Is whenever poselbie to share the not sought the advice of such comunittee 
knowledge that I have with you and to seek with respect to whether a given international 
your advice and counsel. I will go ea second agreement, hereafter entered into, should be 
mile to meet you on this.” Executive au- submitted to the Senate for ita advice and 
thority versus institutional sharing. It will consent as a treaty, {t- shall not the:2after 
be an Important choice for this president, -be in order to consider any bill or joint reso- 
es it hes been for others, vhen major mil- -Jution or any amendment therets, cr any 
itary commitments are mace abroad. — report of a committe of conference, which 
ANENDAENT NO. 13710” , peannhaee oF provides - budget. authority 
— neem ve cluding budget autbority for salmries and 
Mr. CASE. Mr. President, I have an. istrative e ‘< P 
amencment at the desk which Icallup foo ae ee 


-_ C international agreemen : 

at this time and ask to have considered. . (2) Any mich resolution shall be privileged 

The PRESIDING OFFICER. The clerk :‘in the same manner and to the same extent 

will state the amendment of the Senator #3 ® concurrent resolution of the ty:-e de-= 
from New Jersey. . 


‘ - scribed in section 6(c) of the War Powers 

7 2 : Resolution is privil - 44 
Tha. legislative clerk read as follows: bi ee nner peony 
The Senator from New Jersey (Mr. Cass) - 


(a) and (b) of thatlew. _ - 
: {3) No point of order may be- made pur- 
Proposes unprinted amendment No. 1371. ‘suant to 8 resolution adopted ander perax 
z: : : graph (1) of this subecction— 
Mr. CASE. Mr. Presider:t, I ask unani~ (A) after such dite as the Pemste haa - 
mous consent that further reading : Of - given its advice and consent. to 


i ratification 

the amendment be dispersed with. ,- of such agreement asu treatyy 7°. | - 
The PRESIDING OFFICER. Without (B) in the event such resolution fs adopted 
objection, it is so orderec. ee ae -Jater than sixty days after the transmittal 
, Theamendmentisasfcllows: — . paren tray tren taais ie ee of nee 
? <6 acing section 602, and (C) with respect to any internstionel 


dustin Mey tosses agreement which has been expressly suthor- 
APPEOVAL OF CEBTACY INTERNATIONAL ized by statute or treaty which takes effect 
, _. - MENrs . ac: .-. > Prior to the date om which such agrecment 

5zrc. 502, (a) This section may be cited’ takes effect. : Mtr, 
as the ‘Treaty Powers Resciution’”. a (eg) Any (1) committee of the Senate 
(Dd) This section—— : which reports any bill or jolnt resolution, 
{1) is enacted as an exercise of the rules -and (2) committee of conference which 
making-power of the Senate snd as such is submits any conference report to the Sen- 
deemed to be a part of tie rules of the ate, authorizing or providing - budget 
Senatese tence. a : “7. | suthority to implement any such agreement, 
(2) supersedes other rules of the Senste shall indicate In the committee report o1 
only to the extent that ft fs inconsistent . joint statement filed therewith, as the. case. 
_ Taay be, that such budget authority is 
authorized or provided in such bill, ycselu- 

tion, or conference report.’ 


AGREE-~ 


{3) shall be deerced to be a resolution of 
the Genate and shall take effect upon the - . 
passage of this bill by the Senate; °: (nh) It is the sense of the fenate thet the 
0 penta Bevin of Btate-should transmit 
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